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‘Comered.” The Bulletin depicts the significance of the introduction of the Communist
Party Dissolution Bill in the Commonwealth Parliament.
(Cartoon by Edward Scafe Scorfield. Sufletin, 3 May 1950.)
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When we say that the supremacy of the rule of law is a characteristic of the English constitution we generally include

under one expression at least three distinct though kindred conceptions.

Ho| X[if-1-Y4rHo| HIiXQl 22| absolute supremacy of the ordinary law
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[First] that no man is punishable or can be lawfully made to suffer in body or goods except for a distinct breach of
law established in the ordinary legal manner before the ordinary courts of the land. In this sense the rule of law is
contrasted with every system of government based on the exercise by persons in authority of wide, arbitrary or

discretionary powers of constraint.
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[Secondly],

not only that with us no man is above the law, but (what is a different thing) that here every man, whatever be his
rank or condition, is subject to the ordinary law of the realm and amenable to the jurisdiction of the ordinary
tribunals. In England the idea of legal equality, or of the universal subjection of all classes to one law administered
by the ordinary courts, has been pushed to its utmost limit. With us every official, from the Prime Minister down to a
constable or a collector of taxes, is under the same responsibility for every act done without legal justification as
any other citizen. The Reports abound with cases in which officials have

been brought before the Courts, and made, in their personal capacity, liable to punishment, or to the payment of
damages, for acts done in their official character but in excess of their lawful authority. A colonial governor, a
secretary of state, a military officer, and all subordinates, though carrying out the commands of their official

superiors, are as responsible for any act which the law does not authorise as is any private and unofficial person.
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[Thirdly]

We may say that the constitution is pervaded by the rule of law on the ground that the general principles of the
constitution (as for example the right to personal liberty, or the right of public meeting) are with us the result of
judicial decisions determining the rights of private persons in particular cases brought before the Courts; whereas
under many foreign constitutions the security (such as it is) given to the rights of individuals results, or appears to
result, from the general principles of the constitution.
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the dogma that the form of a government is a sort of spontaneous growth so dosely bound up with the life of a
people that we can hardly treat it as a product of human will and energy, does, though in a loose and inaccurate
fashion, bring into view the fact that some politics, and among them the English constitution, have not been created
at one stroke, and, far from being the result of legislation, in the ordinary sense of that term, are the fruit of contests
carried on in the Courts on behalf of the rights of individuals. Our constitution, in short, is a judge—-made constitution,

and it bears on its face all the features, good and bad, of judge-made law.
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In England the right to individual liberty is part of the constitution, because it is secured by the decisions of the

Courts, extended or confirmed as they are by the Habeas Corpus Acts.
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Summary

That "rule of law," then, which forms a fundamental principle of the constitution, has three meanings, or may be
regarded from three different points of view. It means, in the first place, the absolute supremacy or predominance
of regular law as opposed to the influence of arbitrary power, and exdudes the existence of arbitrariness, of
prerogative, or even of wide discretionary authority on the part of the government. Englishmen are ruled by the law,
and by the law alone; a man may with us be punished for a breach of law, but he can be punished for nothing
else. It means, again, equality before the law, or the equal subjection of all classes to the ordinary law of the land
administered by the ordinary Law Courts; the “rule of law" in this sense excludes the idea of any exemption of
officials or others from the duty of obedience to the law which governs other citizens or from the jurisdiction of the
ordinary tribunals; there can be with us nothing really corresponding to the “administrative law" (droit administratif) or
the "administrative tribunals" (#ribunaux administratifs) of France. The notion which lies at the bottom of the
"administrative law" known to foreign countries is, that affairs or disputes in which the government or its servants are
concerned are beyond the sphere of the civil Courts and must be dealt with by special and more or less official
bodies. This idea is utterly unknown to the law of England, and indeed is fundamentally inconsistent with our
traditions and customs. The "rule of law," lastly, may be used as a formula for expressing the fact that with us the
law of the constitution, the rules which in foreign countries naturally form part of a constitutional code, are not the
source but the consequence of the rights of individuals, as defined and enforced by the Courts; that, in short, the
principles of private law have with us been by the action of the Courts and Parliament so extended as to determine
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the position of the Crown and of its servants; thus the constitution is the result of the ordinary law of the land.
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[1] “S= A 2 High Court of Australia” & S0 HHSL7IE  “High Court” 2= LS JME FX shMeiM ‘18
" o2 HAS= ZI7I HRECE HOICH SHX[TH =0 HAMAY “1S Hal” o] i o2 THA0 USBE HHAS
Hel” 0|2t HHSH= S0 HAH2 HMYSIX| ot ST S 710 Ozt $32| “sl0] ZE High Court” = Z|1HaQl “gigt
CiHY federal supreme court” 2 X|[ESICH SFHURTI= 1901 St S HIHCZE MESIH = O|U7HX| EXfjstH 2] E=
X7t RN SFAHLS SYSIAUCL. AL=RIPL tZ=0Ct L2 supreme courtg 1 URU7| MEN FCHH S
O|Ex EF= LSH| Rl & ME2 ot 71 AUz nHals U= YYo= FHE UQHUORE QIGHM Supreme Court?t Of
LI2t “High Court” 2t HAS HeEo| HAS JAYS RS FSAHHYS= 42 g Ea MAE olsHst
=0l 2HE == Rt FF 4 YIS Supreme Court2tn £2E0H| 0|2 F2F2| FHE MAME
“Supreme Court” 7} 2IAI(14)) HR2  “Court of Appeals” O[2t1 FEL},
[2] 19519 38 oA SF KL [0 BHEH ST FZAME 5fLt BIE The Communist Party Dissolution Act 1950 (Cth)” off LH&F
£/3 BEof BtHZM] B2 2122 Australian Communist Party v The Commonwealth (1951) 83 CLR 1, [1951] HCA 5 0|11, “&
43 HOIA The Communist Party Case” 9| SFECZ & 2fefx 2Lt 0 Bt HI[Z 0f HofAf “FLE Fo|A” EE= FLE o
M HE P Fg HZ" §OF MIZ i) 0] BE9 Fof AE2 s+ FF AO/E
htip-//www.comlaw.gov.au/Details/C1950A00016 OJA1 &S + i, 0] BHZE2 [t SF & HE HF 9 712 (AUSTLI) Al0|E
0jA! o1& JI5afLt htp.//www.austlii.edu.au/au/cases/cth/HCA/1951/5.html.
[3] Winterton, “Australian Constitutional Landmarks” , CUP, 2003, at 108.
[4] “Australian constitutionalism scored one of its greatest triumphs when the High Court invalidated the Communist
Party Dissolution Act 1950 (Cth). That Act was designed to ban the Communist Party and affiliated bodies, and to
restrict the civil liberties of persons declared by the Government to be dangerous or pofentially dangerous

og
0x
m
N
=]
rx
2
nr

communists. In other words, it potentially restricted the civil liberties of everyone. The High Court's decision, a
celebrated victory for the rule of law, was followed by the defeat [] remarkable at a time of anti—-communist hysteria
fanned by the Korean War [J of a referendum to amend the Constitution to achieve the Government's objectives. Yet
while a referendum defeat has lasting impact only in a negative sense, the Communist Parly case lives on, and is as
important a declaration of fundamental principles today as it was in 1951, As with all great constitutional decisions, the
Communist Party case can only be understood in its historical and political context.”

[5] Winterton, “Australian Constitutional Landmarks” , CUP, 2003, at 108.

[6] 19463 325 O|=2| O|F2| F EE0| {IXIE YAEDIAE CHStOAM HOSHIE W XI2I0IM ABS “He| XAt Iron

Curtain” Ol HIR5IH X7 MAI2| SHAS SaHA AHQ| 0 HMOf &2 =S 19| FHSH “H3}o| #FH The Sinews of
Peace” AMS SIUCL XiF AUEBE= ME SHY0| H: “sY LES 2| ~HHZENHAMSFE O=2|0f5H2| E2|0|AHM| 0|2 77K
S &ttt "ol Xtaro| LA Ut From Stettin in the Baltic to Trieste in the Adriatic, an iron curtain has
descended across the Continent.”

[7] Ol YH=2 =7} QtHof| st BHE ME XH WFSIE S8 “5-Eyes"=712td BECt 2Xt (1M F M=o Mop ¢s HE i
=2 floi0] 1ojet Esbvt 22 0|5t F=zio| ZIAsH X A < 19463 0|=2} F=2(CIE LIHK|
IH=S =2l MUIX|0|A7| HE F=0| 0|52 HESIUCH 2 HIY ™S W XZMKE 0I5 YHFS 7t 0 25t HEE

=
T
4
H
o
o
=2
=

m
mjo
4n
[
O
ra

ZEA| WF5t UCL

[8] 0| &4t 0|2 The Domino Theory, 19543 42 421 O[O|HISIY] 7IXIS|ZHMA 2USt LHE: “You have a row of dominoes
set up, you knock over the first one, and what will happen to the last one is the certainty that it will go over very
quickly. So you could have the beginning of a disintegration that would have the most profound consequences.”
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[9] SF0M SLHLORM HSOE Fo0| FME QS22 Fred Paterson@2A IE|E2 19444 FXIE FOo|g| 2|0 ZME|0f
1947'4 TYME|QUCE THE{E2 HSAEMO RN ST st AO|AMA CHEBA SAYS HESIRCE (Australian Dictionary of
Biography, Volume 15, MUP, 2000.)

[10] 19493 118 102 ZA| OFLOIAE T G (Robert Menzies)2| S 3% A4,
http://electionspeeches.moadoph.gov.au/speeches/1949-robert-menzes.

[11] Ibid.

[12] 1950 YAl S 2l3|9] O{0F o) = 3 BRE= 121HO] SHa0IM MRS 748 Q2558 XY A%, 198 JUUY 2K)3 7
i, OF8 =33 AK2H2 4780IUT. SHX|TH o= =ST0| 27X 25 oH HES 7 RS2 2632 45 2Es

7H&ICt. Winterton, at 115.
[13] Korematsu v. United States 323 U.S. 214 (1944).
[14] Burns v Ransley [1949] HCA 45; (1949) 79 CLR 101 (7 October 1949).
[15] “All right, We would that war. We would fight on the side of Soviet Union. That' s a direct answer.”
[16] R v Sharkey [1949] HCA 46; (1949) 79 CLR 101 (7 October 1949).
[17] “If Soviet Forces in pursuit of aggressors entered Australia, Australian workers would welcome them. Australian
workers would welcome Soviet Forces pursuing aggressors as the workers welcomed them throughout Europe when
the Red troops liberated the people from the power of the Nazis. | support the statement made by the French
Communist leader Maurice Thorez. Invasion of Australia by forces of the Soviet Union seems very remote and
hypothetical to me. | believe the Soviet Union will go to war only if she is attacked, and if she is attacked | cannot
see Australia being invaded by Soviet troops. The job of Communists is to struggle to prevent war and to educate the
mass of people against the idea of war. The Communist Party also wants to bring the working class to power, but if
fascists in Australia use force to prevent the workers gaining that power, Communists will advise the workers to meet
force with force.” , R v Sharkey (1949) 79 CLR 121 at 137-138.
[18] If Soviet Forces in pursuit of aggressors entered Australia, Australian workers would welcome them.,
[19] 19143 ™ M2AAZ WHZMSZEE SHAXMEE= A2 “any of the following intentions seditious: (a) to bring the
Sovereign into hatred or contempt; (b) to excite disaffection against the Sovereign or the Government or Constitution
of the United Kingdom or against either House of the Parliament of the United Kingdom; --.or “(g) to promote feelings
of ill-will and hostility between different classes of His Majesty’ s subjects so as to endanger the peace, order or
good government of the Commonwealth,” SIX[ZF Z2 & XSHM TIMESOZE HE H|TH WA FALKYHO| 40| EX| ¢S
= 25| 7HCE it shall be lawful for any person: “(a) to endeavour in good faith to show that the Sovereign has
been mistaken in any of his counsels; “(b) to point out in good faith errors or defects in the Government or
Constitution of the United Kingdom or any of the King’ s Dominions or of the Commonwealth as by law established, or
in legislation, or in the administration of justice. with a view to the reformation of such errors or defects; “(c) to
excite in good faith His Majesty’ s subjects to attempt to procure by lawful means the alteration of any matter in the
Commonwealth as by law established; or “(d) to point out in good faith in order to their removal any matters which
are producing or have a tendency to produce feelings of ill-will and hostility between different classes of His
Majesty’ s subjects.”
[20] St(&T)MHoME HMOM A= 0{Q1 O] defendant, €1 plaintiff 2f= 20 & SAI(MTIQI appellate), TIEtA
Ql(appellee/respondent)0|2ts HEZUE £L0t £ AWH2I0| BYsh= 3 public law0ks 257} BEsks AlDIQ] Uidg
Ol HAFHHOILE DIAFHHEOIN E5] 4= I, fd2k= 0] il HEQl Petitioner, IIETQ Respondenl2t= HOE 2Lt 7]
OlM S4HE AO|AE CHHAOM 0] AMRE[AK|T HHHT AN 2BSHAS H=EL2|22E Q| 244 Case stated THAO|UCL
A AFMA2(7L OfLIZL MEAEIE TSI, 2|1 duie| MAZRS HASIHM m|1/2i2k= 018 & Olfc WA AFF| At
= = 2 HX A

0| HAIHTO|L E O|F AtA2 AL M7t H2Z JHYEIN AA7|I WE2OoILt, = 12 1ol A xS
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=9 =l
A HAHdisclaimer of opinion: ZAFHRIS| HEHol 2Igt FE0| IR S5t HEMHO0|0IM ZAIRI0| SESH MEst HABSHE &SE
AT MatM THEHIEO Cist ZAIRIAS BEHE & glE A0 QHTHE HHSICL,

[22] R v Sharkey (1949) 79 CLR 121, at 118.

[23] s AtZAOIA] CHEH2IO] HEHSI0I0F & £ HWE WHS CHZOIUACE The words in the circumstances in which they were
uttered were capable of being expressive of a seditious intention within the meaning of the Crimes Act.

[24] =5 S4tFe| T8l = 19453 7P M3 o 2|0 2 E7X| 0|2 0|2 34| ¥ = $H FBI &2 2|5 Selof
EM =7 13 of 42 H Yo O|2RICE Ol=afe| Q7 =F H|w Zots 20t S SAEQ| FX[H M7t O|HC E Z3Cin
HoZICE 1960 =Rioll= 2F 58 FEE |XISICHZL, 19908 Z0= 1XE 0[5I2 E0SIUCL. &4 g8 = 24
Fouls AGUX] 25t 19919 XpEl sHAFSHICE,

[25] OH7IAEOI2H: 02 & LTI BhZFo| SZA2 HIFHZXQl 27| Ul 1S “anti-communist hysteria” OIACHD = CHE
22| AFYE2 YIISICE, Maher, L W. “Tales of the Overt and the Covert: Judges and Politics in Early Cold War
Australia” ; 21 Fed. L. Rev. 151 (1992-1993),
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rie

[26] 195051 488 27 &1 BAIH HEOQ 3|8 HE X|OF 0|9 MY
[27] 87,9582 EM0IM S5 SUYS XIX|St EEFEM TH|Q| 2, 1%01| E11510] FE0|| AUXQI QIHS SIS YEIH M OfLIY
Ch. SF3AMI0| 92l S G += D20 SHE 194530 22 Hoj| O|2XIC. SHX|T SHXS 0[0] HO{X|7| AIZH2H 40|

BQ MIE AN 2ol HItHE SLFXIEL| w7t Z7t AE| OH HYE F= $F0| OLLUAS2 2FI}CL

[28] 1950 42 WIX| 4k0| o|g| HEQH X|Qt MH  “Debates” 1950, vol. HR207, p. 1995.

[29] “There is great danger that the hysteria and fear complex that has been aroused may result in grave injustices
being done to individuals. The multitude can make grave mistakes. It was the multitude, by its vote, that sent Christ to

be crucified.”

[30] 12| AT Ol 8-42| CiolZdCE MBI HOMHE SHAAH & NS "é*ﬁfé kS ZHEHSMCY,

[31] &F QIER|OFE ZAME S30f CHSH M5 EY-ETAIRIRIE|7} 19493 58 19 MX|E|D (Victoria Government Gazette, 1949, vol.
2, p. 2831) 1950 48 28 °|3|0f EF ZUE HISIAULCE

[32] (2001) 27(2) Monash University Law Revie 253, at 274,
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[33] 1950 S0l= YHO| YOl EXSIUCE. =
ol st S HiSAUC

2 19204 SE0] 28} Q| HA| SFRUHME XIS, 1944 2|2
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[34] “necessary ... for the security and defence of Australia.” 2|3|2| UHAH2 SH H5IZ0A Bt AUCE  “Qsls &2
SOl 2AH5I0] ol Wah AM H MES SXIE HoH CHS AF0l CHE HES MIYE ASHS JIEICL 1. Btz Ee F 45719
s, 6. Y X 2 FO| ST U, AL HMEQ A I |XIE et FAHO| SH|---7

[35] “AND WHEREAS the Australian Communist Party, in accordance with the basic theory of communism, as
expounded by Marx and Lenin, engages in activities or operations designed to assist or accelerate the coming of a
revolutionary situation, in which the Australian Communist Party, acting as a revolutionary minority, would be able to
seize power and establish a dictatorship of the proletariat.”

[36] ‘communist as ‘a person who supports or advocates the objectives, policies, teachings, principles or
practices of communism, as expounded by Marx and Lenin.

[37] 2{dat HQI=Q| “Li7t SMFXIIL Of 0]R” Zi=5t2t. Russell, "Why | am Not a Communist’, in “Portraits from
Memory' ; HIQUX, “A0|| 25t THab(1925) “MSe| HX|AMISt Essays in Persuasion” & (1931).

[38] Experience throughout the world has shown that the banning of one political party by a Government, irrespective
of political ideology, has always been a prelude to suppression of other political parties and the smashing of Trade
Unions with imprisonment of Trade Union Officials, in many countries without trial.

[39] £=9| #Hst, S 61 of the Constitution provides:— "The executive power of the Commonwealth is vested in the Queen
and is exerciseable by the Governor-General as the Queen's representative, and extends to the execution and
maintenance of this Constitution, and of the laws of the Commonwealth."

[40] THZOIROIM HH3IKO| HAMHS| 7I2RZI0] EXIE = U= R S8 1Y LML SIZE ol2XQ sHo|Ct,

[41] ‘ethically correct, professionally sound, and politically very, very foolish.’

[42] B2 HHNM SF +4(1975-1983H) S X|th BE T|0|X= XMTOIM FTER HH SWS 0[Z0] S2|§ HHIE oS =0
HItolHA oiOp XME I BIHES HXS 2012t =Y 3|T05IUCE.  “He won, rightly. It was much to his credit; it said a

great deal about principle and his readiness to support principles. Where do we see such courage today, such

oj

determination? Perhaps that is why bad policy has assumed a dominance in certain areas.” Simons And Fraser,
Malcolm Fraser: The Political Memoirs, 2010, at 93.

[43] Australian Communist Party v The Commonwealth (1951) 83 CLR 1.

[44] “Military defence:s” =30f 25t Ux| Subsection vi of section 51(the defence power) gives the Commonwealth
government the power to make laws relating to 'The naval and military defence of the Commonwealth and of the
several States, and the control of the forces to execute and maintain the laws of the Commonwealth'.

[45] There must be a real and substantial connection with the subject matter of power before a law can be held valid.
[46] 31 THTOIA MM Bt WH SH ZAE Sall A Q10| HEX| & = A7t OtLIH J2{8t AMY 2110)| [t A=
X ¥ &3 HEHN WHUOR XFMAS WE £ A=7iof Chet 20| TS BsiCt

[47] "1.(a) Does the decision of the question of the validity or invalidity of the provisions of the Communist Party
Dissolution Act 1950 depend upon a judicial determination or ascertainment of the facts or any of them stated in the
fourth, fifth, sixth, seventh, eighth and ninth recitals of the preamble of that Act and denied by the plaintiffs, 1.(b) are the
plaintiffs entitled to adduce evidence in support of their denial of the facts so stated in order to establish that the Act
is outside the legislative power of the Commonwealth? 2, If no to either part of question 1 are the provisions of the
Communist Party Dissolution Act 1950 invalid either in whole or in some part affecting the plaintifis?", THZZ2 at 129.

[48] Fact findings AMY 2P, AMM QI AMM &0l 59| 02 THO{2 M1 QUCE AR THCH2 HHARO| 7|0, HE T2 TALTL St
Sh= HiMH HEE SXCE sh= T I7I0Me 2lalat 440 FE, A EXIt HE X0 282 1 S5t SHXT HE
H HTEs BAZL AMY T ME Mg SA0] TSR MAISIEE fact or lawoi CHSH Q| Molat SN2 MY IVIEEC
Ct.

[49] The Communist Party Dissolution Act 1950 (Cth).
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[52] 3% 280 Roj3t FDSC| THA UM AR [IST LU BF BAY, Yot B X HE LI AN =X S8 JIEK
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[53] Communist Party case (1951) 83 CLR 1 at 285.

[54] S 51 “The Parliament has power, subject to this Constitution, to make laws for the peace, order and good
government of the Commonwealth with respect to:— - (vi) the naval and military defence of the Commonwealth and
of the several States, and the control of the forces to execute and maintain the laws of the Commonwealth;----
[55] Subsection vi of section 51(the defence power) gives the Commonwealth government the power to make laws
relating to 'The naval and military defence of the Commonwealth and of the several States, and the control of the

forces to execute and maintain the laws of the Commonwealth'.

[56] Aol 218 20 ok HERIS LOSIIN ASTYARISERE S Mol 1Y 0] I ZARM SHS MuUs Hag 7t
XIT QICt O judicial notice2kT WRITh CHO| IHHUTSO0| IUQA0K SAMFOP7} 30| HI= LIBS A QHOR wolse
& Q= AFOIIC,

[57] The High Court held that the High Court itself had to judge what the facts were.
[58] COIAIZE OIZOIMe] I3 2] QOIS A LD SUSHCE & 4 Ho| I7i0120f SIHX|ZT 259 AstS HojM= &3
ultra viresOfl iY== Z2 {IBIEE0| &= A0ICh CHOIAQ] HES HISHH TSt ZOt 0152 SISt Mgt M 32 ¢
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et E2 HOPVI= ST RAARAE ‘fle F Ol 2fg HO7| HEH F&2t1 0|0F7|Sk= Ol OFF3 =2IX Sixf7t &t

CL.” 19159 E, Note VII.

[59] whether there was a sufficient connection between the Act and the defence power.

[60] El& CHEZL2 19254 CHEHOl YHEUN, 1952-19640 CHHBES XIKCE Latham CHERES 1922-3447HX| H4EoR X|HH
SHECIE XM=t 0] X|FTE HX| 40| S LUCL HF HROHAM A HESHS XD 1931-3440= B 2|43y

S XL, 19352 E 195247HX| CHEHYS XIJCE 201 CHEHET0| Bitio|AS JHEIS A2 12| MXAIX =y} ujZo| &2 0
H

[61] O]= ZAk= HO]A (Communist Party of the United States v. SACB 367 U.S. 1 (1961) MZE2 20Z|0|X|, S JAH KPD
#O|A HAZ (BVerfGE 5, 852 308H|0IX.

[62] S CHHBS2 SLF0ILE 34F2l9| 30| EHSICH= A2 AXISHX|D JHCHT sHM SitFelo| @ 2HE Q| FHlstA SOt
7t= M ZALE 3452 0|229] Mol Chst THE & HRHMo| giCtn ™HSHCE Dixon J, “If it is unnecessary to discuss
the principles of communism, it is even less necessary to examine notorious international events.” , B&AE at 197.

[63] Z= Governor-General2 ZAIMOZE 9|3|9| £X0|Ct the head of the Australian parliament. 3HX|2t £=
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[64] a Constitution framed in accordance with many traditional conceptions, to some of which it gives effect ..., others
of which are simply assumed. Among these | think that it may fairly be said that the rule of law forms an assumption.”
HZHE at 193.

[65] S 75(v) confers upon the High Court jurisdiction in all matters in which a writ of mandamus, prohibition or an
injunction is sought against an officer of the Commonwealth.

[66] to pre-empt the question of validity.
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loyd v. Wallach [1915] HCA 60.
hrimpton v. The Commonwealth (1945) 69 CLR.
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0|7t At 04717] &ECt. =2 J International tensions of the time and the recent serious dislocation of industry as
notorious. TZZE at 197. ME|0EH judicial notice of the fact that communists engaged in a range of nefarious
activiies TZE at 208-210. “The limitation of the principle of judicial notice to facts which are notorious - which are
so clear that no evidence is required to establish them — appears to me to prevent a court from ever reaching a
conclusion based only upon such facts with respect to an issue of actual or potential public danger calling for the
exercise of the legislative powers now under consideration,” HZE at 164.

[73] to take judicial notice of the existence of an emergency of this grave character. --..For there are a number of
well-known facts relating to the Communist Party which | think are either within judicial knowledge as historical facts or
so well known that the Court may take judicial notice of them,” TZHZE at 208-210.

[74] El& J, ‘1t is needless to enter into a discussion of the avowed principles of communism, whether in earlier
stages of development or in their present state.” - If it is unnecessary to discuss the principles of communism, it is

even less necessary to examine notorious international events.” , WZE at 197, 34F2|Q| §in}l JHHo| M2y TS
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[75] El& i, MAZ, at 197.

[76] “The exercise of these powers to protect the community and to preserve the government of the country under
the Constitution is a matter of the greatest moment. Their exercise from time to time must necessarily depend on the
circumstances of the time as viewed by some authority. The question is [0 ‘by what authority (] by Parliament or by
a court?” , THEE at 142,

[77] “[1t] did not follow that the legislation could be justified since its operation was not conditioned on whether
communists and communist bodies did in fact constitute a threat. The legislature may have believed they did, and the
preamble could be taken as evidence of that belief. But legislative beliefs were not enough. The incidental and implied
powers could be exercised only if their exercise was conditioned on the existence of an actual and judicially
examinable threat.”

[78] Winterton, Australian Constitutional Landmarks, CUP, 2003, at 108.

[79] “The Constitution was framed in accordance with "many traditional conceptions." M™ZE at 193-4.

[80] “The EU is based: freedom, democracy, respect for human rights and fundamental freedoms and the rule of

law.” , http://europa.eu/scadplus/constitution/objectives_en.htm#PRINCIPLES.

[81] &= ¥ (Constitutional Reform Act 2005) 1=0lA “the existing constitutional principle of the rule of law” 2= E3S
A4 QUL SHX|ZE O] HE0IAM O] Hel X|Hi 2I=lofl CHEH 7HE Ho| =S £ UX| ALt

[82] W3H Bingham, “Hel X|HH" , Z7I& A, 0|3, 2013, 22-23%,.

[83] “[tlhe core of the existing principle [of the rule of law] is that all persons and authorities within the state, whether
public or private, should be bound by and entitled to the benefit of laws publicly and prospectively promulgated and

publicly administered in the courts.” LC{OJA|7} 2E51RO0|, "®e| X|uy" X M2 “HXIH Fol off ULt 2Z== O|EA F

HSICh  “HO| X|Hio| A2 RPN Fo|E WRE SlCh= AO|Ch O|R2 X7, &, Mol Z2 NIF AlFle s Y= § RS (B
EX740] otL|2t) ZoICE”  “the core of the rule of law is procedural: it is ‘a necessary, but not sufficient condition of

other vital, civic virtues [0 freedom, tolerance and justice itself Laws, J, “The rule of law — form or substance?” ,
[2007] 4 Justice Journal 24, SMiSC| AT E20| £35| SHsk= ‘WX QX ‘SRXZ QUXIE H7IsH 21 Ho| X|uf #=|Q|
QI0IE EIMAEXLE Wi MY S22 R0[1, WA MU0| S0{7p7| s BQE S7H0|22 wA2 BQZZ0|C

[84] 1. The law must be accessible and so far as possible intelligible, clear and predictable, 2. Questions of legal right
and liability should ordinarily be resolved by application of the law and not the exercise of discretion, 3. The laws of
the land should apply equally to all, save to the extent that objective differences justify differentiation, 4. The law must
afford adequate protection of fundamental human rights, 5. Means must be provided for resolving, without prohibitive
cost or inordinate delay, bona fide civil disputes which the parties themselves are unable to resolve, 6. Ministers and
public officers at all levels must exercise the powers conferred on them reasonably, in good faith, for the purpose for
which the powers were conferred and without exceeding the limits of such powers, 7. Adjudicative procedures
provided by the state should be fair, 8. The state must comply with its obligations in international law, the law which
whether deriving from treaty or international custom and practice governs the conduct of nations. Bingham T, “The
rule of law” , (2007) 66 CLJ 67.

[85] ‘ArEHECl =7 9| 20| OIsHE Mo CIOJAIZ} MBEHZO| EHI7I HOIHHEZ72| 2oj= 2 X017t EXHSHCL,

[86] FOIY 27te| MAIM=7t LiZiH MS0| X|uisk= SHOIAM “2|3] 22 the sovereignty of parliament” MS0| X|HiSICIY £F
EZ OlHEY U= 7t U SHATE A TEHEH Z7ES2 “AM AAP 2] Mot EEE0] AenE AMHE 2919 Z7I2t OfsH=[0f
OF i},

[87] Dicey, “An Introduction to the Study of the Law of the Constitution” , 1885
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[88] (i) that the state possesses no ‘exceptional’ powers (ii) that individual public servants are responsible to (iii)
the ordinary courts of the land for their use of statutory powers. S22 HE A£01 HIRT} 2E HMSAF J2{Lt T H2
AtHE EX|ZICH CLOJA| E32 AZERI0] OfL|2t MSAE officer of the court HXOZE= 5| YU CHHRAZIO| LTSI,
[89] Ol S H 9ol QUX| YUCt= 21T OfL|2 £ O X[9IL} AMES A28t S7EX| BEH| MEA =1 Everyone is
subject to the law £ ZHEHEL| A= HEHR| ALECH: AS S6CH “HO| AR {0l ZXHSICH Be you never so high, the
law is above you." O] E&HOZRE= “O|Z0AM= HO| HO[Ct In American, the Law is king.” 0|2t &5t EOfA HQl0] & &
2%l ULt
[90] 0|=X ESCZE “OI20AME #0| 2O0ICH In American, the Law is king.” 0|2t11 st EOLA H|I0] & AT ULt
[91] Ch IV, “An Introduction to the Study of the Law of the Constitution” , 8th ed. Macmillan, London.
[92] O|2{8t CIOJA| Dicey?| BEES = DA EHAVISUM HHZFHS 27t Ao 2sh JHQle] X7t A REE HAM F
ol EHOIM IA S2|X| LUCHD WZEEICH O] TIME A2 HO[THY Z7HS0IM 0| 7HX Arziel HAS SoHA 7
£ HEGH2 FAE 1SICHH SE0| YSEICL BHH Xjo|Xo|n HAMIHQI dHEo| HE{o| ZstE | J7HSQ HAIE BH AMH
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[93] “It was a truly epochal.” “Reputation as a fearless defender of liberty under law was never higher.” Winterton,
Australian Constitutional Landmarks, CUP, 2003, at 127".

[94] AP MAIE HHMISHE ER™M HHS “ouster clause” L= “privative clause” OftD HEC}

[95] AMH MAL judicial review ' 24=|0f| TS HCh XpM|St Olslk= 0|2 OtH2| AFZ4 Marbury v Madisong &115t2t,

[96] El& CHE® WZHR at 187-188. “History and not only ancient history, shows that in countries where democratic
institutions have been unconstitutionally superseded, it has been done not seldom by those holding the executive
power. Forms of government may need protection from dangers likely to arise from within the institutions to be
protected. In point of constitutional theory the power to legislate for the protection of an existing form of government
ought not to be based on a conception, if otherwise adequate, adequate only to assist those holding power to resist
or suppress obstruction or opposition or attempts to displace them or the form of government they defend.”

[97] Speech at the Virginia Convention to ratify the Federal Constitution, 1788 662!,

[98] “Attainder” 0| EHHOAS HESOZN “IU 7|2AS YUHS= A2 ISCE  TEHY J7IS0ME LXO| At T
U0lE 7k 7|2 S YWEE £ Qfks ¥3 & XYHPFT FatEof k. 0= Y (Art 1, s9, cB)WME &8I AUCE “No

Bill of Attainder or ex post facto Law shall be passed.” AMHEX} 10| EX5t MRS XMAUsl= HEOILL &5
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HEO 22t ANHH AR MBS0 UHEIT E HO| X|uf HEM| OZLE7| WE AHAOICL =M= 19724 RLREO| US
OIX|2 HMX tHSHM 25 “F7IHat SSEML 35 fIEt SH USZX" 7t SEEQACL UFZEXIE |RUHSE 24 - i

M= E= HLSIAHL RLUSYL Y E= HIXIE T2 - Lol - MO E= YASHE LHQ A, RAUHIHE EX - REsk= W S
HEMOZ FX|otal, OIS LIl HIYTEHSI2| SOIM M MHSI=E o= AS FE HELE SIU=H 023 S ZXS2 HH
=g A= ZFH™EFol0 o2t Bill of Attainder0il SHESICE,

[99] Nullum crimen sine lege (no crime without law).

[100] Winterton, Australian Constitutional Landmarks, CUP, 2003, at 132.

[101] The Communist Party is the name of a world-wide movement which is organized as a political party in many
countries and is the major and dominant party in the Union of Socialist Soviet Republics; the Australian Communist
Party, like the communist parties in other countries, is a political party formed in accordance with Lenin's conception
of a world—wide political movement which would strive to establish a proletarian dictatorship and to impose Marxism
everywhere; and by reason of these circumstances the Australian Communist Party manifests strong sympathy with the
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2t, http://www.comlaw.gov.au/Details /C2013C00200.
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[117] “The Communist Party Dissolution Bill would have fared very differently in the Commonwealth Parliament and the
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